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DECISION

4

- MATTER OF: ‘Title I Housing Act Claim o d

. . ’ :
DIGEST: Bank's clafms for loss on refinanced note for tem in
' excess of maximum maturity allowable under title I of
Natfonal lousing Act and implemeating regulations which
- was resubmitted for payment on basis of originzal note
marked 'paid by renewal with legend 'stsaped in ervor,"
cannot bs certified for paysent since new note executed
within contenplation of refinancing proviso cf Hational
-.Housing Act and regulations necessarily operates as
discharge of original note.

This decision to Mr. B. C. Tyrer, an authorized certifying
officer of the Department of Housing and Urban Development (1UD),
is in response to his letter deoted liarch 24, 1975, requesting advice

a3 to whether a voucher enclesed therewith paysble to Famaers and
‘Merchants Bank, Spokane, Vashingten, in the amount of $1,260.71 may

be certificd for payment. 7The voucher covers a claim on 2 Federal

‘Housing Acainistration (FUA) loan made by the bank upoa the borrois

ers' "FHA Title I Nsie,' which loan was insured pursuant to title I
of the lational lousing Act, as amcnded, 12 U.S.C. £3 1701 et szq.

Mr., Tynor's ekplaﬁation of the pertinent facts and circume
gtances glving rise to his question is set forth below.

The note in question wss made pursuant to a credit spplication

-submitted to the bank on llarch 3, 1972, The proceeds of the loan

were dishbursed to the borrowers .on Harch &, 1972, and on larch 8, .
1972, the borrowers cxecuted a note in the amount of $1,305,04 rep-
resenting an omouat financed of 31,600, and a finaace charge of
$265,04, vith an annual perceatege rate of 10.25 percent., The
borrowers subsequently encountered difficultices and the obligation
of lMarch 8, 1972, was refinanced by another note on October 20, 1972.
for a term of 110 momths, :

&t the time of the foregoing transactions, section 2(b) of the
Hational liousing Act, as amcended, 12 U,S.C. 8 1703(b) (1970) pro-
=

vided in pertinent part as followss
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™Mo insurance thall ba granted uader this section
to any such financial instituticn with respect to aay
obligation representiny any sucia loaa w » ¥ (2) 4f such
obligation hias @ maturity in excess of threce years and
thirty-two days, except that the Secretary may increase
such maxinua limitaticn to seven years end thirty-two
days Lf ha determines such increasa to be in the publie
interest = & & DProvided fourihor, that any obligation with
-, vespect to whlch insurazce is granted under this sectioa
on or after July 1, 1939, moy be refinanced and exteaded «
in sccordance with such tems and condlitioas as the
Secretary may prescribe, but Ln 20 cvent for an edditional
amount or term in excess of the maximua provided for in
this subsection."

1A had facresssd the maximum maturity to 7 years and 32 days as
authorized., See 254 C.F.R, & 201.2(8)(2)(48) (Janvary 1, 1972).
Thea curreat Pl regulationse-24 C,ToRe & 201.9(b) (Jaﬂd&fy 1,
1972)=provided that a “Class 1(a) loaJ“ (vvaich includes the
instant loan)e=~

- “may be refinanced for an edditional period not in
excess of 7 years and 32 days from the dats of the
refinancing, provided that the tera of the now note
docs not cextend beyoad 12 years frmn tha date of tne
originsl note."

The bank had origincily submitted its claim on the basis of
ths second (Cetodber 26, 1972) note, lowever, 150D denied this clain
on the ground that the ll0-month maturity period uander the note

"exceaded the naximum duration (7 years and 32 days £rom the date of

vefinancing) permitted by its rxeguletions. The bank thea resube
mitted the clain and esked that it ba cecusidered cn the basis of

tha original (Mfarch 8, 1972) rote, vhich was marked “paid by renmal"
wvith the legend "stamed 4in error’ also entercd oa the note. HUD
again donied the clainm, advising that "the corigiznal bobc hzs been
stanped 'paid by remewal' and {t is the opinion of Title I
Counsel that the claim made on a cancelled wota Vhauld not bo certi-
£icd for poynont.” At the request of the bzak, the maotter was subde

"mitted for our decision., Im his sulmission to us, the 1D certi-

fylng officer refers to WMIIFON COITISRCIAL CCBL 8 3-005, uhich ctates
in part that tho lwlder of an insirunent mey discharge oy party "in
any manner apparent on the face of tho instruzeat or tha ihgor~n-
nent, as by intentionnllj cancelling the Ilnstrucent ¥ % 90"

-

" Vhethar an original note f¢ discharged, aad therefore extine

. guishod, by cancellation and/or execution of a reaewal note 4s

-
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ordinarily a factual question dependeat upon escertainiag tha
inteat of the parties. Sce generally 1l Am, Jur. 24, Dills & Yotes,
£8 905-905, 915~916, In the instant case, there is aople support
for liUD's conclusion that the original HNarch 8, 1972 note vas in
fact discharged. 4As indicated above, this note had baen stamaed
“paid by rencwal,' elthough it was also later marked stazped in
error.” Lhile there is no explanation in ths record beiores us as
to the timirg and circunstaaces of the laterx marking, the fact that

‘8 now note wvas executed and that the bank's initial claia vas

apparcntly based entirely on the new note strongly suggests that the
original note vas considered a nullity, at lcast prior to HUD's
inftial disallowance. o

. However, aslde from tha lack of adequate fattual sunport for
the viability of the original note, we believe that tha icnstant
clafi based thereon wmst be rejected &3 a nmatter of law. Uith
reference to the refinancing proviso in section 2(b) of tha itational
Housing Act, supra, our Office has consistently held that an insured

" “lending fnstitution may extend the tima for sayina a note beyoad tha
[~ 1 4 O

mexinug initial oaturity period fixed by the statute enly if it refi-
nences the loan, that is, if a new note is cxccuted. 5-131663,

July 17, 19573 Db-1433106, May 21, 19023 B-149300, Septesber 28, 1962;
cf. 51 Comp, Cen, 222, 224 (1971). This approach is alzo xeflected
iu the THA regulations herxe applicable, which provide for refinancing
only by executicn of a new note. fece 24 C.F.R. § 201.9¢a)

(Januvary 1, 1972):

“Goneral requivements, Hew obligations to liqui~
date loans puovicusiy roported for imsurance pursuaat
to title I of tha Act % * « vill be coverced by insurance
£f the new obligotions meet the vequircaznts of all applie-
cablae resulations in this part snd tha special provisicns
of thig section," 4

Thus it 48 our opinion that a new note cxccuted within the conteane
plation of ths refinancing proviso of vection 2(b) and implozcating
regulations nmust necessarily be considered to discharge thae original
note, thereby precluding tho payment of a clainm based on it.

\ In vicy of the forepoing, the voucher, thich is returnad here-
with,. togethey with the claim file, msy not be certified for paymeat,
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- R.F, KELLER

'Deputv\ Coaoptrollier Conoral B
of tha United States
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